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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on April 28, 1960, Sworn in on May 3, 1960. 
THE UNITED STATES OF AMERICA : 


Criminal No. 495-'60 
Grand Jury No. 662-60. 


Violation: 22 D.C.C. 1801, 
: 2202 (Housebreaking 
Defendant. ; and Larceny) 


DAVID L. BROOKS, 


[ INDICTMENT] 

The Grand Jury charges: 

On or about May 29, 1960, within the District of Columbia, David 
L. Brooks entered the store of Shulman's Wine & Liquor Store, Inc., a 
body corporate, with intent to steal property of another. 
SECOND COUNT: 

On or about May 29, 1960, within the District of Columbia, David 
L. Brooks stole the property of Shulman's Wine & Liquor Store, Inc., a 
body corporate, of the value of about $69.40, consisting of $69.40 in 
money. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Robert R. Sachs 
Foreman. 


STATEMENT OF DOCKET ENTRIES 


. Indictment for HOUSEBREAKING AND 
LARCENY (22 DCC 1801 - 2202) Filed June 13, 1960 


. Arraignment June 17, 1960 
. Plea to indictment Not Guilty June 17, 1960 


. Motion to withdraw plea of guilty denied --- 


. Trial by jury Sept. 7, 1960 


. Verdict or finding of guilt: Guilty of House- 
breaking and petit Larceny Sept. 8, 1960 


. Judgment - (with terms of sentence): YOUNGDAHL, 
J. Sentenced to imprisonment for a period of 1 
year to 4 years on Ct. 1; 1 Yr. on Count 2; Said 
sentence imposed on Ct. 2 to run concurrently 
with Sentence imposed on Ct. 1. Oct. 13, 1960 
JUDGMENT AND COMMITMENT, Filed. Oct. 13, 1960 
Affidavit of Defendant in support of application 
to proceed without prepayment of costs, filed 
and GRANTED (fiat). APPEAL NOTED. Oct. 13, 1960. 


Attest: HARRY M. HULL, Clerk 
a * * 
Withdrawal of Charles S. Iversen 
(appointed 6-14-60) as counsel for 
defendant - fiat - YOUNGDAHL, J. 
Filed 10-13-60 


[ Filed June 14, 1960] 


ORDER APPOINTING COUNSEL 
TO DEFEND 


Upon consideration of the motion of the defendant in the above- 
entitled cause, it is this 14th day of June, A.D., 1960 


ORDERED, That Charles S. Iversen be, and he is, hereby 
appointed to appear and defend on behalf of the said defendant. 


/s/ F. DICKINSON LETTS 
Judge 


[ Filed June 17, 1960] | 


PLEA OF 

DEFENDANT 

On this 17th day of June, 1960, the defendant, David L. Brooks, 
appearing in proper person and by his attorney, Charles S. Iversen, 
being arraigned in open Court upon the indictment, the substance of 

the charge being stated to him, pleads not guilty thereto. 


The defendant is remanded to the District Jail. 


By direction of 


F. DICKINSON LETTS 
Presiding Judge 
Criminal Court #2 


Present: 
United States Attorney 


By: Joel Blackwell 


Assistant United States Attorney 
* * * 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Wednesday, September 7, 1960 
The above-entitled matter came on for trial before THE HONOR- 
ABLE LUTHER W. YOUNGDAHL, a judge in the United States District 
Court, at 1:45 p.m. 


* 


EXHIBITS 


FOR IDENTIFICATION IN EVIDENCE 


Government's: 


1 - Facsimile of corpora- 
tion seal of Shulman's 
Liquor Store 


2 - Envelope containing money 
3 - Pickax 
4 - Pickax 

4-A - Glove 

4-B - Candles 


PROCEEDINGS 


* * x * * 
THE COURT: * * * You may proceed with the opening statement. 


MR. CAPUTY: If Your Honor please, members of the jury: 
Specifically the Grand Jury charges that on or about May 29, 1960, in the 
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District of Columbia, David L. Brooks entered the store, Shulman's 
Wine and Liquor Store, Inc., a body corporate, with intent to steal 
the property of another, and the second count of the indictment charges 
the same defendant on that same date in the District of Columbia stole 
on that occasion the property of Shulman's Liquor Store, 4 body corporate, 
of the value of about $69.40 consisting of $69.40 in money. 
* * * * * 
MR. IVERSON: I would like to reserve my opening statement. 
THE COURT: Very well. Whereupon, 
LEO FELDER 
was called as a witness by the Government, and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Will you state your name, sir? A. Leo Felder. 
Q. And what is your business or occupation? A. [am the Vice- 
President and Manager of the Shulman's Wines and Liquor Store, Inc. 
* * * * * 
Q. And were you the owner and Vice-President and Manager of 
Shulman's Liquor Store on May 29, 1960? A. I was. 
Q. And was that in the District of Columbia -- A. Yes, it was. 
Q. (Continuing) -- on that day? And was it incorporated, sir? 
A. New York State. 


* x * * * 


10 Q. Now, I direct your attention, sir, to May 28, 1960. Were you 
working that date? A. Yes, I was. 
Q. And did there come a time then on that day that] you closed 


your place of business? A. Yes, there was. 
Q. And what time was it that you closed your place of business ? 

A. Onthe 28th at twelve o'clock we closed the doors, but I was still 

inside the store. 
Q. And what time did you leave the premises? A. Around half 


past one. 


6 
Q. And what day of the week was the 29th? A. Sunday morning. 
Q. Now, do you subscribe, sir, to the burglar alarm system? 


A. Yes, we have a burglar alarm system which is called ADT, which 


stands for American Telegraph and Telegram. 

Q@. You subscribe to it? A. Yes, and -- 

Q. Goahead. A. (Continuing) -- and when we close the door, we 
give them a signal and they, in turn, give us a signal back to see that 

11 the store is properly closed. If we don't get the signal, that means 
there is some opening. 

Q. You gave some indication at the time then that you were leaving 
onthat date? A. That's right. 

Q. Now what time was it that you left? A. Ilet them know around 
twenty-five after one. 

Q. At about what time did you leave the premises themselves? 

A. A minute after. 

Q. Now, exactly what is the physical posture or condition of the 
premises -- how many rooms do you have? A. Well, there’s a store; 
there's a little back room, and then there's a storage room, or whatever 
you want to call it. 

Q. In relation to the back room, where is that storage room ? 

A. In back of the '-- the storage room is in back of the store. 

Q. Now, how do you get to the storage room from the back room ? 
A. From the front of the store. 

Q. And from the front where do you go? A. To the back room 
and then you go into the shed through another door. 

12 Q. Is there a door leading into that shed? A. Yes, there is. 

Q. Now, at the time that you left the premises, can you tell us, 
sir, whether you had any money inthe premises? A. Yes, I did have. 

Q. And whereabouts inthe premises? A. In the register. 

Q. And how much money did you have in the cash register? 

A. Around sixty-nine dollars. 
Q. Do you recall what that consisted of? A. Yes, Ido. 
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Q. What? A. It was two twenties, a five, three ones, a silver 
dollar and a roll of change. 
Q. How much change did you have, do you recall? A. Well, 
around twenty, twenty-one dollars, something like that. 
Q. Was it twenty-one dollars and some change? A! Yes -- 
well, yes -- fifteen or twenty cents -- in the vicinity of twenty-one 
dollars and some cents, 
Q. Now, this alarm system that you subscribe to, does it cover 
any of the doors in the premises? A. Yes, it covers the front door, 
and it also covers the door to the shed. 


* * * * nk 


Q. Now, did there come a time, sir, that you returned to the 


premises? A. Yes. I returned to the premises when I got a call 
from the Police Department around quarter to four. 

Q. Now, at the time that you left the premises what was the 
condition of the premises as to the doors and roof? A. The store was 
everything in shape. The back room was everything in shape except the 
door to the shed was broken open, and then the roof was broken into. 

Q. Now, was it broken open, the door from the shed into the back 
room? A. No, it wasn't broken open; it was just part open, and -- 

Q. Correct. Now, when you left the premises was that door open 
or closed? A. It would have to be closed for me to get out, otherwise 
I wouldn't get the signal from the ADT. 

Q. The time that you returned upon being called by|the police, 
what was the condition of the roof? A. The roof was broken into. 

Q. Over what part -- over what part of the premises? A. Of the 
shed. 

14 Q. Now, did you check the cash register, sir? A.| Yes, I did. 

Q. Was there any money in the cash register? A, No, there 
wasn't any in it. 

Q. Now, Shulman's Liquor Store is in the District of Columbia? 
A. Yes, it is. 
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MR. CAPUTY: May I have this envelope and the contents, if 
Your Honor please, marked as Government's Exhibit No. 2, for identifica- 


tion, 


(Thereupon, Envelope containing money 
was marked Government's Exhibit No. 
2, for identification.) 


BY MR. CAPUTY: 

Q. I show you, sir, what has been marked as Government's Exhibit 
No. 2, for identification, which is an envelope containing some contents. 
I ask you to examine the contents, sir, and tell us whether you can identify 
any of the contents? Would you look at it, sir. A. Well, before I look at 
it, I know I had twenty dollars, but whether this is it or not, I mean, I have 
no markings on them, but this is the type of money I had. 

Q. Isthere any paper money there? A. Yes. 

Q. And how much paper money is there? A. Well, two twenties, 
a five and three ones. 

15 Q. Now, at the time you left the store what was the paper money, 
what did it consist of? A. Well, what's in the register -- two twenties, 
a five and three ones. 

Q. And how much in silver? A. Around twenty-one -- twenty- 
one dollars and I think it was a silver dollar too. 
Q. Silver dollar? Would you check the change and see if there's 
a silver dollar there? A. Yes, there is a silver dollar in here. 
Q. All right. Will you put it back in, please. 
MR. CAPUTY: I have no further questions, Your Honor. 
* * * * * 

20 JOHN WITT 
was called as a witness by the Government, and, having been first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR, CAPUTY: 
Q. Will you state your name, sir? A. John Witt. 
Q. For the record, would you spell your last name? A. W-I-T-T 
(Spelling). 
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Q. Where do you live, Mr. Witt? A. 4248 Fourth Street, S.E., 

Washington, D. C. 

Q. What is your business or occupation? A. Iam a Guard 

Operator for the American District Telegraph Company. 
Q. And where are they located? A. 1012 14th Street, N.W. 

Q. Can you tell us, sir, whether Shulman's Liquor Store, 300 M 

Street, S.W., in the District of Columbia, subscribes to the) American 


District Telegraph Company, sir? A. Yes, sir, they do. 
21 Q. Now, directing your attention to May 29, 1960, were you working? 


A. Yes, sir, I was working. 
Q. And what hours were you working, sir? A. One a.m. to 9 a.m. 
Q. Inthe morning? A. Inthe morning. 


Q. What day of the week, if you know, was May 29? A. It was a 


Sunday morning. 
Q. Now, was Shulman's Liquor Store a subscriber to the American 
District Telegraph Company on May 29, sir? A. Yes, sir. 
Q. Now, can you tell us, sir, what time Shulman's Liquor store 
closed, sir? A. They closed their premises at 1:28 a.m, 
Q. And did there come a time, sir, that you discovered something 
in connection with the premises of 300 M Street, S.W., Shulman's Liquor 


Store? A. You mean after they closed? 
Q. Huh? A. After they closed the premises? 
Q. Yes, after they closed. A. Yes, sir, we received an alarm at 


3:23. 
Q. And indicating what? A. Well, a break in the circuit. 


22 * * * * * 
Q. Upon receiving that alarm at 3:23 in the morning, what if any- 


thing did youdo? A. We dispatched the Metropolitan Police, and I 
myself went on the alarm. 
Q. Did you go down to the premises? A. Yes, sir 


Q. And when you got down to the premises, what time was it that 
It was 3:32 a.m. 


, I responded. 


you got down to the premises at 300 M Street, S.W.? A. 
Q. Of May 29? A. May 29. 
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Q. And when you got there, was anyone there, sir? A. Scout 41 
of Metropolitan Police. 

Q. Police officer? A. Yes. 

Q. And what if anything did you do upon arrival at 300 M Street, 
S.W.? <A. We carried the keys to the premises and I opened the 
premises. 

Q. Did you enter the premises? A. Yes, sir. 

Q. Did any of the police officers enter the premises with you? 

A. Both officers. 


« * * * x 


Q. Now, will you tell us what if anything you saw at the time that 


you and the police officers got to that shed? A. From where I was in 
the building you could see the sky where the roof had been torn away, and 
I seen part of a man leaving. 

24 Q. What do you mean by part of a man leaving. A. Say from the 
calf of his leg down. 

Q. Then what if anything did you personally do? A. The first 
officer told us that there was someone in the premises and for us to get 
outside and cover the rear. 

Q. Now, did you go outside, sir? A. Yes, sir. 

Q. With any police officer? A. Officer Carney left with me. 

Q. Now did'there come a time that you know whether anyone 
was apprehended and from where, sir? A. Yes, sir, shortly thereafter 
in a vacant house which adjoins 300 M Street which is Shulman's Liquor, 
there was a man. 

Q. Did you'see that person who was apprehended? A. I seen him 
after he was apprehended, yes. 

Q. And do you see that person who was apprehended here in this 
courtroom now. A. Yes, sir, he's here. 

Q. Now, would you point him out? A. The defendant (pointing). 

Q. How is he dressed? A. Now? 

Q. Yes, now. A. A red shirt -- that's all I can observe. 

MR. CAPUTY: May the record show, if Your Honor please, this 
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witness has pointed to the defendant Brooks? 
THE COURT: It may so show. 
BY MR. CAPUTY: 
Q. Do you know, sir, how the defendant Brooks was ee on 


May 29? A. No, sir, I was only with him a short time and I didn't 
observe too much about his clothing. 
Q. Now, did there come a time, sir, that you had gone to the roof, 
sir? Did you go to the roof of the premises? <A. That I went to the roof? 
Q. Yes. A. Yes, sir, I went to the roof. 
Q. Did you recover anything from the roof of the premises? A. I 
recovered a pickax. 
Q. And what if anything did you do with the pickax that you recovered? 
A. I gave it to a plain-clothes man who responded in a cruiser. 
MR. CAPUTY: May I have this one pickax, if Your Honor please, 
marked as Government's Exhibit No. 3, for identification? 


(Thereupon, the pickax wes marked 
Government's Exhibit No. 3, for 
identification.) 


BY MR. CAPUTY: 

Q. I show you what has been marked as Government's Exhibit 3, 
for identification, which is a pickax, and ask you, sir, whether you 
can tell us whether this looks like the pickax that you recovered? A. It 
looks like the pickax. 
Q. Now, at the time, sir, that you recovered a pickax on the roof 
of the premises at 300 M Street, S.W., did you see anything else on that 
roof, sir? A. There was a glove. 
Q. Now, at the time that -- what kind of glove -- do you recall? 
A. Ordinary cotton glove. 
Q. Now at the time that the defendant was arrested, can you tell 
us, sir, whether he had any glove on? A. He had a glove. 
Q. Where? A. Onone hand -- Idon't remember which hand. 
Q. And what kind of glove? A. Cotton glove. 

MR. CAPUTY: May I have this pickax, if Your Honor please, 
marked as Government's Exhibit 4, for identification, and may I have 


12 
this glove marked as Government's Exhibit 4-A, and the candles marked 
as Government's Exhibit 4-B, for identification? 


(Thereupon, the pickax, glove and 
candles were marked Government's 
Exhibits 4, 4-A, and 4-B, respectively, 
for identification.) 


BY MR. CAPUTY: 
Q. I show you, sir, what has been marked as Government's Exhibit 


4-A, for identification, which is a glove. I ask you to examine it, sir, and 


tell us whether that looks like the glove that the defendant was wearing? 
A. That appears -- 

Q. Would you look at it and examine it. Pull it out. (The witness 
examined the exhibit.) A. That's the glove. 

Q. Does that look like the glove he was wearing on the night that 
he was arrested? A. Yes, sir, to me it does. 

Q. All right. Now what if anything did you do with Government's 
Exhibit 3, the first pickax, after you recovered it, sir -- turned it over 
to the police? A. The one on the roof? 

Q. Yes. A. Yes, sir, I gave it to the police. 

MR. CAPUTY: I have no further questions. 

CROSS-EXAMINATION 
BY MR. IVERSEN: 

Q. Mr. Witness, do you know whether anything else was recovered 
from these premises other than what has been indicated here? <A. There 
was another pickax recovered. 

28 Q. A second pickax -- other than the things which have been shown 
here? A. There were two of them. 

Q. Yes, but anything else besides that? A. Some candles anda 
glove. 

. That's all that you are aware of? A. That was on the premises? 
. Yes. A. That's all Iam aware of. 

. Do you know whether there was a hat recovered? A. A who? 

. Ahat? A. No, sir, I didn't see any hat. 

. Now, when you say the -- strike that -- this shed which you 


13 
claim had a hole in it in the ceiling that you looked up init -- A. Yes. 
Q. (Continuing) -- was there anything stored in that shed? A. Yes, 
sir, numerous cases of beer. 
Q. Cases of beer -- and you say you saw a figure moving up through 
the hole -- is that correct? A. A partial glance. 
Q. A partial glance -- A. Glance of a man. 
Q. How much of a man did you see? A. From his calves down say. 
Q. That's all. Do you know what he had on? A. No, I couldn't 
identify it. 
Q. How long did you remain in the store? A. I went out back 
immediately when the policeman told us to get out back, and then I re- 
entered the premises. 
Q. Then you went to the rear -- is that correct? A, Yes, sir. 
Q. Did you see the manthen? A. No, sir. Officer/Carney went 
into the back of the vacant house and he heard the man. 
Q. You did not see the man -- is that right? A. Idid not see the 
man. 
Q. And how soon after you saw a man's feet leaving|the roof did 
you go back to the rear of the -- A. Within thirty seconds or less. 
Q. About thirty seconds? A. Or less. 
Q. Before you got around to the back? A. Yes, sir, it took about 
thirty seconds. 
Q. Were you able to exit from the store in any way other than the 
front door? A. That's the way we left. 
Q. How did the police leave? A. Officer Carney left with me 


through the entrance door. 
* * * * 
_MICHAEL D. CARNEY 
was called as a witness by the Government, and, having been first duly 


sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Your name, sir, is Michael D. Carney -- C-A-R-N-E-Y (spelling). 
A. That's right. 
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Q. Are you a member of the Metropolitan Police Department ? 


A. Yes, sir. 


* * * *x * 


31 Q. Now, during the course of your trick of duty on May 29, 1960, 


did there come a time when you responded to 300 M Street, S. W. in the 
District of Columbia? A. That's right. 
Q. At what time? A. We received a run about 3:25. 
* * * * * 

A. We received a run for a burglar alarm at that address. 

When we got there, we stopped the car, and I circled the building; 
checked it for any signs of entry. 

Q. Were you able to find any signs of entry? A. No, we weren't. 

* * * * ak 

Q. Now, what if anything did you do upon the arrival of Mr. Witt? 
A. Mr. Witt had the keys to the building and he opened the door and we 
entered. 

Q. Now by we, who were they? A. Pvt. Merrill Sanborn, my 
partner in 41 scout, and myself and Mr. Witt. 

Q. Now, where, if anywhere, in the premises did you go upon entry? 

A. We entered the store proper, the front of the building. We 
entered through the front door; went into the back room, small back 
room, and into a shed back of that. 

Q. Now, will you tell us what if anything you heard and observed 
upon entering the premises? A. We observed nothing in the store 
proper. When we entered the back door of the building; went through 
the back room through another door into the shed; we heard a noise; I 
looked up and I saw a man, part of a man's body, climbing out through 
a hole in the roof. 

Q. Over the shed? A. Yes, in the shed. 

Q. How much of his body? A. I could only see him from his 
thigh on down. 

Q. Did the individual have any shoes? A. Yes, sir. 

Q. What kind? A. He had ona pair of low cut sneakers. 


15 

Q. Sneakers? A. Yes, sir. 

Q. Now, what if anything did you do after this individual left through 
the roof, this individual wearing the sneakers? A. Mr. Witt and myself 
ran out and ran to the rear of a vacant building which was connected with 
this liquor store, and as we arrived at the rear of the building I heard a 
noise, and I yelled, "Look out, he’s in there."" And I told Mr. Witt to -- 

Q. Don't tell us what you told. What did you do? A. I yelled for 
the person who was in there to come out, and I didn't hear|any answer so 
I searched the building, and I found the man hiding under a couch on the 
second floor of this building. 

Q. Now, this person that you found hiding under a couch, what kind 
of feet covering did he have on? A. He had on low-cut sneakers. 

Q. Do you see that person here in the courtroom, the person whom 
you arrested -- A. Yes, sir. 
Q. (Continuing) -- that you found under a couch in the vacant 
premises near the liquor store on May 29, 1960? Do you|see him here ? 
A. Yes, sir. 

Q. Now, would you point him out. (The witness pointed toward the 
defendant.) How is he dressed now? A. With a red shirt. 

MR. CAPUTY: May the record show, if Your Honor please, that 
the witness has pointed to the defendant Brooks? 

THE COURT: It may so indicate. 

BY MR. CAPUTY: 

Q. Now, did you make a search of the defendant Brooks’ person, 
sir? A. Yes, I did. | 

Q. I show you, sir, what has been marked as Government's Exhibit 


No. 2, for identification, which is an envelope containing some money. I 


ask you to examine the contents and tell us whether you can identify the 
contents of Government's Exhibit No. 2? (The witness examined the 
exhibit.) A. Yes, sir, the change is the change I took off the defendant. 
Q. And how much change did you take off the defendant Brooks ? 
A. Twenty-one dollars and forty cents. 
Q. And where was it that you took the change off of his person, 
where? A. I took it off him at the front entrance to 300 M Street, the 


37 
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liquor store. 

Q. Was Officer Sanborn around? A. Yes, sir, he was right there. 

Q. And when at any time did you count it? When did you count it? 
A. I put it ina paper bag at the scene and I counted it when I got to the 
station. 

Q. Now at the time, sir, that you were in the premises, did you 

observe anything in the premises, sir; specifically, showing you 
Government's Exhibit No. 4 for identification, which is a pickax. Will 
you examine it, sir, and tell us whether you can identify that pickax, sir. 
(The witness examined the exhibit.) A. Yes, sir, Ican. That's the pick- 
ax we found at the scene. 

@. And how do you identify that pickax, sir? A. I scratched a 
mark on the handle on the side here. 

Q. Will you look at Government's Exhibit 4-A there which is a 
glove, and tell us whether you can identify that glove? A. Yes, sir, 
that is the glove that was on the hand of the defendant. 

Q. On the defendant's hand? A. Yes, sir. 

Q. When? A. When he was arrested. 


Q. Now, would you look, sir, at Government's 4-B, the candles. 


Can you identify them, sir? A. Yes, sir, they were found at the scene. 

Q. Scene where? A. Inthe rear shed of this building. 

Q. All right. Have any of them -- have any of the candles been 
used, sir -- can youtell? A. Yes, sir, one or two that have been burned. 

Q. Two -- and the other new? A. Yes. 

Q. Would you put that back together. Now, showing you Govern- 
ment's Exhibit 3, for identification. Have you seen this before, this other 
pickax? A. Yes, sir, that's the one that was brought to the station by a 
police officer. 

Q. Now, would you look, sir, at the remainder of the contents of 
Government's Exhibit 2, for identification, the envelope containing the 
money and tell us whether there is any paper money inthere? A. Yes, 
sir. 

Q. Now, when was it that you saw the paper money of Government's 


17 

Exhibit No. 2, for identification, the first time? A. I first saw it at the 
station house. 

Q. And was that turned over to you by any officer, the paper money 
of Government's Exhibit 2, for identification? A. Yes, sir. 

Q. By whom? A. It was turned over by Pvt. Richard F. Shore, 
No. 4 Precinct. 

Q. Now, did you have any conversation with Defendant Brooks, sir? 
A. Yes, sir, I did. 

Q. And where? A. At the station house. 

Q. And what time was it that you arrived at the station? A. About 
a quarter to four, in the a.m. 

Q. And how soon after you arrived at the station did you have a 
conversation with the defendant Brooks? A. Almost immediately, sir. 

Q. Tell us what if anything was said by the defendant Brooks at 
the station? A. He said that he robbed the place, but he didn't have 
any plan in mind to rob it; he was just walking down there |and he saw it, 
and he thought he would break into the place, because he needed money 
to eat, and he also said that he went across M Street and stole a pick 
from a construction job and went back and started to tear up the tin. He 
said he had the candles to light his way inside the building, Well, I 


questioned him about the other pick found on the scene a he said that 


he needed something to hold the tin on the roof of the building back from 
getting in his way, so he went across again and stole another pick to hold 
it back with. 
Q. Now, where had Government's Exhibits 2, 3, 4, 4-A and 4-B, 
for identification, been from the time that you recovered them, and 
specifically with Government's Exhibit 3 from the time it was turned 
over at the station -- where had they been? 
A. They had been at the Metropolitan Police Department Property 
Clerk's Office, sir. 
Q. And are they in substantially the same condition today as at the 
time you recovered them? A. Yes, sir. 
Q. And Government's Exhibit 3, at the time it was turned over at 
the station? A. Yes, sir. 
MR. CAPUTY: I have no further questions of this witness. 


* * * * aad 
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42 @. And where was the defendant? A. He was hiding under a 
couch on the second floor of that building. 


Q. You say he was hiding. Was he lying down? A. Yes, sir, he 


was lying down, crouched down. 

Q. Was there any other property recovered other than what has 
been shown to you here? A. No, sir. 

Q. Were there any other items of clothing? A. No, sir. 

@. Was there a hat recovered anywhere? A. No, sir. 

Q. Do you know whether there were any fingerprints taken on the 
premises? A. There were no fingerprints taken. 

Q. Were there any footprints? A. No, sir. 

Q. Was there any effort made, to your knowledge, to take footprints? 
A. No, sir. 

Q. You say there were sneakers on the feet of the person leaving. 
What color were those sneakers? A. They were white, sir. 

Q. White? <A. Yes, sir. 

43 Q. Where did the defendant go after you apprehended him? Did 
you keep him in custody thereafter? A. Yes, sir, we did. We kept him 
in custody for about an hour and a half. 

Q. For what? A. Well, he went to the ID Bureau to be finger - 
printed, and kept in custody up at central cellblock. 
Q. Has he been released from custody since that time? 
MR. CAPUTY: I object, Your Honor. What's the purpose? 
THE COURT: I don't think it is material. 
*x * cal * 

44 MERRILL L. SANBORN 
was called as a witness by the Government, and, having been first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Will you state your name? A. Pvt. Merrill L. Sanborn, 
assigned to the 4th Precinct. 
Q. Were you assigned there on May 29, 1960? A. Yes, sir. 
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Q. Directing your attention to that day, May 29, 1960, were you 


working? A. Yes, sir. 

* * * * * 

Q. During the course of your shift of duty on May 29, 1960, did 
there come a time that you responded to the three hundred| block of M 
Street, S.W., in the District of Columbia? A. Yes, sir. 

45 Q. And was Pvt. Carney with you at the time? A. Yes, sir. 
Q. And what time did you respond? A. It was approximately 
around 3:25. 
Q. What if anything did you do when you got there? A. Well, 


when I got there I got out of the scout car and started walking around the 


premises checking. 
Q. Now, did there come a time, sir, that entered the premises? 
A. Yes, sir. 
Q. And how soon after you got there did you enter the premises? 
A. Oh, between six to ten minutes after the ADT arrived. 
Q. Did you enter alone or with someone else? A. | No, sir. 
Q. With whom? A. With Officer Carney and Mr. Witt from the 
ADT. 
Q. Now, where in the premises did you go upon entering? A. Well, 
we went in through the front door, and as we entered into |the store proper 
the three of us went to the first door which was leading into the second 
room, which is a store room. The door was partially sitting open. We 
went into this door and we could see into the shed in the rear, which is 
actually a third room; has a partition between them. 
46 Q. Now, at the time you entered that back room, did you hear any- 
thing? A. Yes, sir, Ihearda noise like scuffling among the boxes. 
Q. And coming from what room, sir? A. Coming from the shed. 
Q. Now, did you go into that shed, the room in the shed? A. Yes, 
sir. 
Q. And did you enter inside of that room? A. Inside of the doorway 


of the room, yes, sir. 
Q. And was Officer Carney there with you at that door? A. Yes, 


sir, he was standing right at the doorway. 
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Q. Now, will’ you tell us what if anything you observed in that 
room? A. Well, I observed a figure going out through the hole in the 
roof. 

Q. How much of a figure did you observe? <A. Just from the legs 
and the rear end of the man when he went out of the hole. 

Q. What if anything did you do after that? A. At that point I 
called to Officer Carney and Mr. Witt to run outside and cover the out- 
side while I searched the inside. 

Q. Now, did there come a time, sir, that you went out side ? 

A. Three or four minutes later, yes, sir. 

Q. And did there come a time when you had seen Officer Carney? 
A. Yes, sir. 

* * * * * 

A. He brought him to the front of the vacant premises where the 
steps had been taken away, about a three-foot drop, so I told him to let 
the man drop down to me, and I would take him, and he dropped out be- 
hind me. 

Q. Now, do you see here in the courtroom the person whom Officer 
Carney had in custody and who was turned over to you that day? A. Yes, 
sir. 

Q. Would you point him out? A. The defendant over here (pointing). 

MR. CAPUTY: May the record show, if Your Honor please, the 
witness has identified the defendant Brooks? 

THE COURT: It may so indicate. 

BY MR. CAPUTY: 

Q. Now, can you tell us, sir, whether you observed anything about 
the defendant at that time? A. Well, when I took hold of him from Officer 
Carney, I observed that his pants pockets were bulging. 

48 Q. And what if anything did youdo? A. WhenI started to pat him 
down I heard the change in his pockets rattling and he told me that what 
he had in his pockets he took from the cash register in the liquor store. 

Q. Now, inside the premises, sir, did you see anything? A. Yes, 
sir, I was standing there holding the defendant while Officer Carney took 
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the change from the man and put it into a paper bag to be later taken to 


Precinct No. 4. 
Q. Where was it counted -- do you know? A. At Number 4 Pre- 


cinct. 


Q. At the time that the defendant was turned over to you by Officer 


Carney, did he have anything covering his hand? A. Idon't remember, 
sir. 
Q. You don't remember. Now, did you see any pickaxes in evidence, 
sir, inthe premises? A. I recall seeing one in the premises, yes, sir, 
that was later brought to the precinct. 
MR. CAPUTY: That's all I have, Your Honor. 
* * * * 

49 RICHARD F. SHORE 
was called as a witness by the Government, and, having been first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Will you state your name and assignment? A. /Pvt. Richard 
F. Shore, No. 4 Precinct. 
Q. And what was your assignment, sir, on May 29, 1960? A. I 
was a Patrol Signal System Officer and also Searching Officer. 
* * * * * 

50 Q. During the course of your official duties on May 29, 1960, can 
you tell us, sir, whether one David L. Brooks was brought into the 
precinct? A. Yes, sir, he was. 

Q. Do you see that person here in the courtroom? | A. Ido. 

Q. Would you point him out, sir? A. Sitting there in a red shirt. 

MR. CAPUTY: May the record so show, if Your Honor please ? 

THE COURT: It may. 

BY MR. CAPUTY: 

Q. Now, did you make a search of David L. Brooks, the person 
whom you just pointed out -- did you search him? <A. Yes, sir, I did. 

Q. Did you search his clothing? A. I searched his clothing. 
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Q. Did you find anything? A. No, sir. 

51 Q. Now, did there come a time, sir, that you made another search? 
A. Yes, sir. 

Q. And how soon after you made the first search, did you make 
another search of David L. Brooks? A. Shortly after I made him take 
his shoes off. 

Q. Did you recover -- find anything when he took his shoes off? 
A. Idid. 

Q. And what'did you find? A. Forty-eight dollars. 

Q. Will you look at Government's Exhibit No. 2, for identification, 
the money there. Does that look like the money that you recovered from 
David L. Brooks on May 29? A. That's the money, sir. 

Q. Now, sir, can you tell us what kind of foot covering David L. 
Brooks had? A. He had sneakers on, sir. 

MR. CAPUTY: I have no further questions, if Your Honor please. 

~ * * * * 
REDIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. What if anything did you do with the money that was recovered 
from David L. Brooks? A. I turned it over to the arresting officer. 
(The witness left the stand.) 

MR. CAPUTY: Now, at this time, if Your Honor please, I would 
like to offer Government's Exhibits 1, 2, 3, 4, 4-A and 4-B into evidence. 

THE COURT: Any objection? 

MR. IVERSON: No, Your Honor. 

THE COURT: Received in evidence. 

(Thereupon, Government's Exhibits 


| 1, 2, 3, 4, 4-A and 4-B, heretofore 
marked for identification, were 
received in evidence.) 


MR. CAPUTY: The government rests now. 


* * * * * 


Washington, D. C., 
Thursday, September 8, 1960 


* * 
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55 MR. IVERSEN: I would like to ask for a judgment of acquittal on 
the ground that the defendant has not been identified as the person who 
committed this crime. 
THE COURT: The motion is denied. 
DAVID L. BROOKS 
the defendant, was called as a witness in his own behalf, and having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. IVERSEN: 
Q. Will you state your name, please -- your name, please ? 
A. David Leon Brooks. 
Q. Mr. Brooks, do you remember May 29, 1960? A. Yes, sir. 
Q. Do you remember the testimony in this cause that on that date 
you were placed under arrest? A. Yes, sir. 
Q. Were you or were you not in the building adjoining a building 
at Third and M Street, Southwest? A. Yes. 
Q. And was it there that you were placed under arrest? A. Yes, sir. 


* * * * * 


59 Q. Now, you've heard the police officers testify that you had entered 


these premises, or that they had seen someone leave the premises. Were 
you the person who entered the premises? A. No, sir. 
* * * * * 

Q. Did you take the pickaxes that were indicated here? A. No, sir. 

Q. When you were arrested, did you then have a glove? <A. No, sir. 

Q. You had no glove in your possession? A. No, |sir. 

* * * * * 

Q. Now, did you, at the scene where you were arrested, did you 
make any statements to the police officers as to the reason why you were 
there? A. I wasn't questioned at the scene. 

THE COURT: I didn’t hear that. 

THE WITNESS: I wasn't questioned at the scene. 

BY MR. IVERSEN: 

Q. You did not state at the scene that you had broken into the store? 

A. I didn't make any statement. 
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Q. You didn't make any statement at all. Did the police search 
youthere? A. Yes, sir. 

Q. What did they find? A. Well, actually I don't know what they 
got out of my pocket, because they had -- I know all I had in my pocket 
was money, and I was searched from behind. I had my hands up and two 
officers were standing behind me, and I was searched from behind. I 
don’t know who was doing the searching. 

Q. What did they take from you at that time? A. They took some 
change and bills out of my pocket. 

* * * * 
CROSS-EXAMINATION 
BY MR. CAPUTY: 

Q. What time did you say you went in the premises behind the 
liquor store? A. I guess it was about eleven or eleven-thirty. 

Q. In the evening -- is that correct? A. Yes, sir. 

Q. Was that on Saturday, May the 28th -- is that when you went in 
there? A. Yes, sir. 

Q. Now, where did you say you were prior to the time you had gone 
into this place? ‘A. Inan alley between S and T on 7th. 

Q. And did you say then that you took the streetcar down? A. I 
took the streetcar down, down 7th Street. I went to sleep on the streetcar. 

Q. Streetcar on 7th Street? A. Bus. 

Q. Well, now you know that there are no streetcars running on 7th 
Street -- they weren't running -- it was buses -- isn't that correct? 

63 A. Bus. 


* * ca * * 


Q. Well, now, what kind of place was it that you stopped in about 

eight-thirty? A. It was a bar. 

Q. What? A. A bar. 

Q. Did you drink your own stuff there? A. I didn’t drink it there. 

Q. Well, what did youdo there? A. I say I drank, I think it was 
two or three beers. 


Q. Did you meet anybody you knew? <A. I met quite a few people 
I know. 
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Q. Who? A. Who? 

Q. Yes. A. Want me to call the names? 

Q. Yes, call the names. A. Well, there was a girl I used to go 
with, a girl named Mary. 

Q. Mary what and where does she live? A. She lives on 46th 
Street, S.E. 

Q. What number? A, I don't know exactly. 

Q. What's her last name? A. Mack. 

Q. Mack -- just Mack? A. M-A-C-K (spelling). 

Q. M-A-C-K (spelling) -- who else did you meet? A. I can't 
remember. 

Q. You can’t remember. Had you ever been in this place before? 
A. I had been there before. 

Q. Huh? A. Yes, I had been there before. 

Q. And where exactly is this place? A. Onthe corner of 7th and 


. What's the name of the place? A. Idon't know the exact name. 
. How many times had you been there previously?} A. Two or 


. Do you know the bartender or anyone in the place? A. By sight? 
. By sight -- you don't know any of their names? | A. No. 
. Now, how long did you stay in this place? A. Iguess I stayed 
in there about an hour or so. 
Q. Anhour or so. Now, it brings us up to what time? A. Idon't 
know the time. 


Q. Do you have any ideas? A. I guess it was about -- when I 


caught the streetcar it was about nine-thirty. 
Q. Now you caught the streetcar, you say? A. The bus. 
Q. All right. It was nine-thirty at night -- huh? A. That's right. 
Q. And where did you go? A. Igoton the streetcar to go down to 
Pennsylvania Avenue where I transfer to go to my mother’s house. 
Q. Where did you get off? A. Well, I went past the stop. I got 
off -- I think I got off about five or six blocks past. 
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Q. Pennsylvania Avenue — southwest or where? A. I don't know. 
Q. Where did you get off? A. I got off in southwest. 
Q. Where? A. I think it was -- I don't know the street. It was 
down by the bridge, southwest. 
Q. You were on your way to your mother's? A. That's right. I 
went to sleep on the bus. 
Q. Huh? A. I went to sleep on the bus. 
Q. Went to sleep. Now, how many beers did you have in the place? 
A. About two, I think. 
Q. Did you have anything before that? A. I had been drinking 
earlier in the day. 
67 Where? A. Around the crap game. 
. Where was this crap game? A. In analley between S and T. 
Huh? <A. Between Sand T, 7th and 6th. 
Inanalley? A. Yes, sir. 
What time did you start playing dice? A. Did I start? 
Start? A. Well, I started early in the day. 
What time early inthe day? A. I don't know what time it was. 
Well, give me an idea what time? A. It would be about four. 
Four o'clock in the afternoon? A. It could have been three. 
Three -- now where had you been prior to the time that you had 
to go to this alley'to play dice? A. Where had I been? 
Q. Yes. A. A pool room. 
Q. Where? A. On 7th and T. 
68 Q. Had you been in that poolroom before? A. Yes, I had been in 
there before. 
Q. What time did you go to that poolroom? A. About an hour 
before I went to the dice game. 
Q. Now what time was this? A. I imagine that would be about 


three or four, two or three. 


Q. 
Q 

Q. 
Q. 
Q. 
Q. 
Q. 
Q. 
Q. 
Q. 


Q. Where do you live? A. Well, at the time I wasn't living any- 
where. 

Q. Huh? A. At the time I wasn't living anywhere. 

Q. Where did you sleep? A. Most of the time I would sleep at the 
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tourist home. 
* * * * * 
69 Q. Did you have four dollars when you went into the crap game? 
70 A. Ihad three. 
Q. Three dollars -- now did I hear you correctly when you said 
that you won a hundred and thirty-two dollars - is that what you said? 
A. Approximately. 
Q. Approximately -- in that crap game in that alley?) A. In 
that alley. 
Q. Where did you say it was? A. Between 7th and 6th, S and T. 
Q. What time did you quit playing crap? A. About eight-thirty. 
Q. Eight-thirty what -- at night? A. Yes, sir. 
Q. You were shooting dice from three o'clock to eight-thirty at 
night? A. That's right. 
Five and a half hours? A. About -- about that time. 
. You were inthe alley all that period of time? Al. Yes, sir. 
. Is that correct? A. Yes, sir. 
. No police came around or anything? A. No, sir. 
. Now, tell me the names of some of the people who were in that 
dice game? A. Well, there was a fellow called Manny. 
Q. Huh? A. A fellow called Manny, a fellow called Ruddy. 
Q. Manny and Ruddy -- do you know their last names? A. No, 
they are just casual acquaintances. 


. Casual -- who else? A. Idon't know any of them personally. 
_ Who else? A. A guy called Chucky and DuPont, 
. Well, now, are they friends of yours? A. Casual acquaintances. 


Well, casual acquaintances -- you've seen them often, haven't 

you? A. I shoot dice with them, that's all. 

Q. Do you know where they can be reached? Do you know where 

they live? A. The place where they usually congregate to shoot dice. 
Q. Huh? A. The place where they usually congregate to shoot 

dice. 

Q. Can you get in touch with them? Do you know where they can be 

found? A. I can find them. 
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Q. Huh? A. I can find them. 

Q. Now, were these individuals in the game when you wona 
hundred and thirty-two dollars? A. Well, the game was changing as 
it was going along, like somebody maybe throw in twenty dollars; lose 
it and go on, and then somebody else would come along. 

Q. Somebody else -- did you tell Manny and Rudolph how much 
you won at this game? A. I didn't have to tell them; they were playing. 

Q. They knew? A. They didn't know exactly how much I won. 

Q. Well, they knew you won over a hundred dollars -- is that 
correct? A. That's right. 

Q. Did you tell Manny and Ruddy to come down here as a witness? 
A. Thad been down in the District here in southwest - 

Q. Ididn’t ask you that. I didn't ask you that. Did you try to 
subpoena Manny and Ruddy and try to have them come down here asa 
witness? A. Where would I subpoena them to? 

Q. Idon't know; you tell me. Now, what denomination was this 
money, 2 hundred and thirty-two dollars that you won? A. I had four 
twenties, two tens -- I had a lot of change. 

Q. Four twenties -- A. And some ones. 

Q. (Continuing) -- twotens? A. That's right. 

Q. All right, and what else? A. I had a stack of ones. 


Q. A stack of ones. Now, by a stack, how many? A. I don't know 


exactly. 

Q. Well, approximately, give me an idea. A. It was eight or nine. 

Q. Eight or nine and what else? <A. And that’s all. I had a lot of 
change. 

Q. About how much in change? A. Well, altogether it added up to 
a hundred and thirty-six dollars when I counted it at first. 

Q. Was it a hundred and thirty-six or a hundred and thirty-two? 
A. It was a hundred and thirty-six, but I spent the money for the street- 
car, the beer and things. 

Q. Now, did you have all this money on you when you boarded that 
streetcar? <A. Yes. 
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Q. Now, did you have all this money on you when you went into 

this place to goto sleep? A. Yes. 
* * * * * 

75 Q. Now, on the scene, did this officer here -- stand up, Sanborn 
(the officer stood) -- didn’t this officer ask you where you got that stuff 
that was bulging out of your pocket? A. I wasn't asked anything on the 
scene. 

Q. Didn't you tell this officer on the scene, Officer) Sanborn, you 
got that from the cash register inside? A. I wasn't asked anything on 
the scene. 

Q. You weren't asked that either -- huh? A. I wasn't asked any- 
thing on the scene. 

* o* * * * 

77 Q. Now, you were taken to court for a preliminary hearing, weren't 
you? A. That's right. 

Q. And that was ona Monday? A. That's right. 

* * * * * 

Q. You never said that. Now, you never did tell the police that 
you got these pickaxes, did you? A. No. 

Q. You never did tell them that you went across at a construction 
job and got a pickax and went back to get another one to hold the tin up 
onthe roof? A. No. 

Q. Isn't that right? Now, in the District of Columbia on November 
9, 1959, you were convicted of petty larceny here, weren't you? A. That's 

right. 

Q. You were convicted also in Maryland in '58 for assault, weren't 
you? A. That's right. 

MR, CAPUTY: I have no further questions. 

REDIRECT EXAMINATION 
BY MR. IVERSEN: 


Q. Mr. Brooks, you remember the testimony yesterday of Mr. 


Felder, do you not? A. Yes, sir. 
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@. Did you ever see Mr. Felder before? A. Yes, sir, I saw him 


in the precinct. 
Q. At the precinct? A. Yes, sir. 
Q. At the time did you hear him say anything? A. Yes, sir. 
They asked him his name and they were making a report, and they asked 
him how much mohey was in the place that was supposed to have been 
taken. 
Q. What was the amount of that, if you recall? A. He said he 
didn't know. 
Q. He said he did not know? A. Yes, sir. 
* * x * 
80 LOUISE SHEALY 
was called as a witness on behalf of the defendant, and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. IVERSEN: 
Q. Will you state your name, please? A. Louise Shealy. 
Q. What is your address, Mrs. Shealy? A. 723 12th Street, S.E. 
Q. And what is your relationship, if any, to the defendant Brooks ? 
A. His mother. 
a * * 
MR. IVERSEN: Defendant rests. 
THE COURT: Defendant rests, Government rests. 
MR. CAPUTY: May I have one witness, if Your Honor please. 
Officer Carney. Whereupon, 
MICHAEL D. CARNEY 
recalled by the Government, in rebuttal, having been previously duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Did you or any police officer at No. 4 Precinct kick or slap 
this defendant? A. No, sir. 
Q. Now, at No. 4 Precinct, what did he give his name as? A. He 
gave his name as George Thomas. 
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Q. Was any mention made by him at No. 4 Precinct as to whether 
he wat inacrap game? A. Yes, sir, he said he was in a crap game. 
Q. Did he tell you what he won? A. He said he won twenty dollars. 
Q. Now, did you recover any bills from him at the time that you 


searched him on the scene, sir? A. No, sir. 
* * * x 


CROSS-EXAMINATION 
BY MR. IVERSEN: 
Q. Officer Carney, were you with the defendant the entire time 
that he was at the precinct? A. Except for about two minutes, sir. I 
went downstairs to get coffee. 
* * * * 
100 (The Court charged the jury as follows:) 
Ladies and gentlemen of the jury: The evidence in this case has 
been completed; counsel have made their final arguments to you, and it 
now becomes my responsibility to charge you, instruct you) as to the 


principles of law which are to guide you in your deliberations and in the 


determination of your verdict in this case. 
In a case which has been tried to the Court and jury 4s this 
criminal case has been tried, counsel and the Court and the jury have 
different functions to perform. Counsel have completed their duties for 
the most part. They have presented the evidence in behalf |of their 
respective clients. They have made their final arguments to you, except 
what they may have to say to the Court at the conclusion of the Court's 
charge, their duties have been completed in this case. 
I notice that you gave close attention to the arguments of counsel 
on both sides, which is proper for you to do, but you will understand in 
the final analysis that arguments do not constitute evidence. If any state- 
ment has been made by counsel on either side in the closing arguments 
which conflicts with your own recollection of the testimony, you should 
rely solely upon your own remembrance of the evidence in this case. 
That likewise applies to the Court's charge insofar as it relates to any- 
thing the Court may have to say in briefly summarizing the claims of the 
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parties to you. If anything is said by the Court which conflicts with your 
101 own recollection of the evidence, you should rely solely upon your 
own memory. 

Now as far as the law is concerned, the Court reigns supreme. It 
is the function of the judge to preside in the trial, to see that it is con- 
ducted in an orderly and dignified fashion, to pass upon questions of 
evidence as they arise, and finally at this stage of the proceedings to 
instruct the jury as to the principles of law which are to guide the jury 


in the rendition of their verdict. And you are to take the law just as the 


Court gives it to you regardless of any opinion you may have as to what 
the law is or what it ought to be. 

On the other hand, you ladies and gentlemen are the exclusive 
judges of the facts, and neither counsel nor the Court has any right to 
encroach upon your prerogative in that respect. It wouldn't be proper for 
me to tell you how to decide this case. The Court is anxious to submit 
it to you objectively so that you won't get any impression from the Court 
as to how the Court feels you should decide the case. That is your sole 
responsibility as the exclusive judges of the fact s. 

Being the sole and exclusive judges of the facts, you are of neces- 
sity the sole judges of the credibility of witnesses, and in determining 
credibility you may take into consideration, insofar as you are able to do 
so, the manner and conduct and demeanor of each witness who has testi- 
fied, his memory or lack of memory, and of course when I use the pronoun 
"he", of course I mean either "his" or "her's," the faculty or lack of faculty 
of each witness to see and hear those things about which he has testified, 
the reasonableness or unreasonableness of the story told -- that's a pretty 
good test that you will recognize as having often been used in your every 
day experiences to determine the truth of a particular situation -- does it 
appear reasonable or unreasonable -- the probability or improbability of 
the truth of the testimony given by the witnesses, or any bias or prejudice 
shown by any witness which might have influenced his judgment or colored 
his testimony, and all those other factors which you as intelligent and 
experienced people take into consideration when you determine the difference 
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between truth and untruth or half trut’:, and if you find that any witness 
has in this trial testified wilfully, falsely or corruptly with reference 
to any material facts concerning which the witness could not possibly 
have been mistaken, you are at liberty, if you deem it wise to do so, 
to disregard the entire testimony of that witness or any part of the wit- 
ness's testimony except as it has been corroborated by credible witnesses 
or by facts and circumstances established by the evidence in this case. 

You are the fact finding branch of this court and in the performance 
of your duties you must not let sympathy, prejudice or passion influence 
your judgment in any manner whatsoever. You must reach your judgment 
on the facts as disclosed by the evidence adduced in open court, and in- 

103 ferences which are reasonably deducible therefrom. 

Now, the defendant, David L. Brooks, has been on trial in this court 
on a two count indictment charging him with housebreaking and petty 
larceny. The indictment reads: "The Grand Jury charges on or about 
May 29, 1960, within the District of Columbia, David L. Brooks entered 
the store of Shulman's Wine and Liquor Store, Inc., a body corporate, with 
intent to steal the property of another."" That's the charge of housebreaking. 
To the second count, the charge of petty larceny: (Reading) "The Grand 
Jury charges on or about May 29, 1960, within the District of Columbia, 
David L. Brooks stole the property of Shulman's Wine & Liquor Store, Inc. 
a body corporate, of the value of about $69.40 consisting of $69.40 in 
money." To this indictment the defendant has entered a plea of not guilty 
and thus puts in issue each and every essential element contained in both 
counts of the indictment. 

Now, members of the jury, the mere fact that a defendant has been 
indicted and is charged with a crime, does not amount to evidence of 
guilt, and is not to be taken as an indication of guilt, because an indict- 
ment is merely the procedure and the machinery by which a defendant is 
brought before the court and placed on trial. It is a rule of law that every 
defendant in a criminal case is presumed to be innocent, and this presump- 
tion of innocence relates to every essential element of the offense and 

104 attaches to him throughout the trial until overcome by legal evidence 
which establishes his guilt beyond a reasonable doubt. 
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It is also the law that the burden of proof is upon the Government 
to prove the defendant guilty beyond a reasonable doubt. Proof beyond a 
reasonable doubt does not mean proof beyond all doubt whatsoever. It 
does mean proof to a moral certainty and not necessarily proof to an 
absolute and mathematical certainty. Reasonable doubt is not a vague, 
speculative or obscure doubt; rather it is such a doubt as would cause 
you to hesitate or act upon it in the graver and more important trans- 
actions of life. If after an impartial consideration of all the evidence 
you can say to yourselves that you are not satisfied of the defendant's 
guilt, then you have a reasonable doubt. Unless there is substantial 
evidence of facts which exclude every reasonable theory but that of guilt, 
your verdict must be not guilty. In other words, to find the defendant 
guilty, any reasonable theory of innocence must be excluded by the facts, 
but on the other hand, if after such impartial consideration of all the 
evidence you can truthfully and candidly say to yourselves that you have 
an abiding conviction of the defendant's guilt, such as you would be willing 
to act upon in the more weighty and important matters pertaining to your 
own affairs, then you have no reasonable doubt. In other words, proof be- 
yond a reasonable doubt is such proof as would result in an abiding con- 

105 viction of the defendant's guilt on your part, such a conviction as 
you would be willing to act upon in the more weighty and important 
matters relating to your own affairs. 

In determining whether the Government has established the charge 
against the defendant, you will consider and weigh the testimony of all 
the witnesses who have testified at this trial, as well as of all the cir- 
cumstances concerning which testimony has been given. 

Now, as I indicated to you when I read the indictment to you, the 
defendant is charged here under a two count indictment, the first count 


being housebreaking. Housebreaking is defined in the D.C. Code as follows: 


"Whoever shall, in the night or in the daytime break and enter, or enter 
without breaking, any dwelling, bank, store, warehouse, shop, stable, or 
other building, or any apartment or room, whether at the time occupied 
or not, with intent’ to break and carry away any part thereof, or any fixture 
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or other thing attached to, or connected with the same, shall be guilty 
of housebreaking." 

Now, of course there is a specific intent involved as one of the 
elements of this charge of housebreaking. Intent, of course, cannot be 
proved directly. It is proved by what a person says and by what a per- 


son does. 
Now the second count asserts the defendant to be guilty of petty 
larceny. Petty larceny is defined in the District of Columbia Code as 
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property of less than one hundred dollars shall be guilty of petty larceny.” 
The words in the statute that I have just read "feloniously|take and carry 
away" mean that the property must have been taken unlawfully from the 
possession of another with the intent to convert the same to the use of 
the person taking the property. Here too there is a specific intent involved 
as one of the elements of the offense. 

The difference between grand larceny and petty larceny is simply 
this, that in grand larceny the amount stolen must be a hundred dollars 
or upward, while in petty larceny anything under one hundred dollars is 
considered to be that offense. 

Now, briefly the Government asserts that on May 29, 1960, the 
defendant broke into Shulman's Liquor Store at 300 M Street, S.W., in the 
District of Columbia, and stole the sum of $69.40 in money from the cash 
register in said store. The officers were called into the store in the early 
hours of the morning in response to a call of a representative of a burglar 
alarm system and found a hole in the roof in the storage shed in the rear 
of the store. The owner was called and after examining the cash register 
discovered that this money was missing therefrom. Shortly thereafter the 

107 defendant was apprehended in a vacant house next to the store. The 
Government contends that the defendant had a glove on one hand which was 
the same type of glove that was found on the roof of this shed. Forty-eight 
dollars was recovered from the shoes of the defendant. The Government 
contends that the defendant admitted he broke into the place and said that 
he needed the money to eat. Therefore the Government asserts that it is 
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proof beyond a reasonable doubt that the defendant is guilty of house- 
breaking under the first count, and petty larceny under the second count. 
Defendant denies breaking into the place, denies stealing the money, and 
contends that he had been gambling during the day and won a hundred and 
thirty-two dollars, that he had been drinking and he went into this vacant 
house to eat and fell asleep. He denies telling the officers that he broke 
into the place, and he denies having a glove on as is contended by the 
officers. 

Now, briefly these are the contentions of the parties. Without 
attempting to set forth in detail all of the evidence, the Court has merely 
tried objectively to present to you to refresh your memory as to the 
respective positions of the parties here. 

It is the law, members of the jury, that the unexplained exclusive 
possession of stolen property shortly after the commission of larceny is 
an evidential fact which the jury may consider, and which may satisfy the 
jury that the possessor is the thief. It may in itself warrant a verdict 

108 of guilty. I want to make it clear that the jury does not have to infer 
guilt from the circumstance, but they may infer guilt from that circum- 
stance if they see fit to do so and deem it wise under the circumstances 
to do so. 

There has been introduced in evidence here testimony that the 
defendant has had two prior convictions of criminal offenses. The fact 
the defendant has'a criminal record has no bearing on the guilt or in- 
nocence as to the charges on which he is being tried. The law, however, 
admits the criminal record as to any person who takes the witness stana 
solely for the purpose of assisting the jury in determining whether or not 
to believe the witness. Any fact that may tend to show that a witness may 
not be a truth telling individual is admissible in respect to such witness, 
whether the witness is the defendant or anyone else. Consequently you 
may consider the defendant's criminal record, not as bearing on the 
question of guilt or innocence, because the defendant's guilt or innocence 


must be established by the evidence, irrespective of what his past may be, 


but you may consider his criminal record for the purpose and as a help in 
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determining whether he was a trustworthy witness when he took the stand, 

and whether or not his testimony should be believed. 
Finally then in considering this matter in the light of /the instruc- 

tions I have given you, you will use the same practical approach and 
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pertaining to your own affairs and the every day affairs of your lives. 
You are aware, of course, that your verdict must be unanimous. Upon 
reaching the jury room, you will first select a foreman or forewoman 
from among yourselves who will preside over your deliberations and 
speak for you when you return your verdict to the Court, and then you 
will proceed to reach a verdict impartially, without sympathy, passion, 
prejudice or emotion of any kind one way or the other. A written form 
of verdict is being submitted to you, ladies and gentlemen.) It reads -- 
omitting the caption -- "We the jury find the defendant David L. Brooks” 
-- there is a blank line in which you will write either guilty or the words 
not guilty -- "of housebreaking" -- followed by another blank line in 
which you will write either the word guilty or not guilty of) petty larceny. 
Have the blanks filled. Have the verdict signed by your foreman or fore- 


woman; date it; and return it to this court. 
Mr. Caputy, do you have anything further? 


MR. CAPUTY: No, sir. 


[ Filed Sept. 8, 1960] 


On this 8th day of September, 1960, came again the parties afore- 
said, in manner as aforesaid, and the same jury and alternates as afore- 
said in this cause, the hearing of which was respited yesterday; whereupon 
the alternate jurors are discharged and the jury retires to consider their 
verdict. VERDICT: Guilty of Housebreaking and Petit Larceny. Case 
referred to the Probation Officer of the Court and the defendant is re- 
manded to the District of Columbia Jail. The jury is discharged. 


By direction of 


LUTHER W. YOUNGDAHL 
Presiding Judge 
Criminal Court #1 
Present: 
United States Attorney 


By: Victor Caputy 
Assistant United States Attorney 


[ Filed October 13, 1960] 
JUDGMENT AND COMMITMENT 


On this 13th day of October, 1960 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Charles S. 
Iversen, Esq. 


IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation of 
Title 22, Section 1801, 2202, D.C. Code as charged 2 counts and the court 
having asked the defendant whether he has anything to say why judgment 
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should not be pronounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the 

custody of the Attorney General or his authorized representative for 
imprisonment for a period of One (1) year to Four (4) years on Count 1; 
One (1) year on Count 2, sentence imposed on Count 2 to run concurrently 
with sentence imposed on Count 1. 
IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the \defendant. 


/s/ LUTHER W. YOUNGDAHL 
United States District Judge. 


* * 


[ Filed October 13, 1960] 


AFFIDAVIT IN SUPPORT OF APPLICATION 
TO PROCEED WITHOUT PREPAYMENT OF COSTS 


I, David L. Brooks, being first duly sworn, depose and say that I 
am the defendant in the above-entitled case; that in support of my applica- 
tion to proceed without being required to prepay fees, costs or give security 

- therefor, I state that because of my poverty I am unable to pay the costs of 

said proceeding or to give security therefor; that I believe I am entitled to 
redress; and that the nature of my appeal is briefly stated as follows: 

(1) Delay between date of arrest and date of trial was unreasonable 
and deprived defendant of his constitutional right to a speedy trial. 

(2) Due to continuous incarceration, defendant, not knowing the 
exact addresses of witnesses, was unable to secure their attendance at 
trial. 

(3) Evidence (picks) introduced at the trial were not identified as 
having been in the possession of defendant who had been accused of but 
not charged with taking them. 
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(4) Other grounds which may be asserted at the time of the hearing. 
I further have truthfully set forth below information relating to 
my ability to pay the costs of defending the case against me: 
1. Are you presently employed? _No __ 
a. If yes, give the name and address of employer. 
b. If no,'name and give date of last employme nt. 
Georgetown University. March or April 1960. 
2. How much cash do you have? _ None 
3. Do you own any bank account, savings account, stocks, 


bonds, automobile, real estate, or other valuable property ? 
No. 
If yes, give details: 


. Do you have a wife, parent or other person who may be 
able to assist you in paying the costs of your defense in 
this case? No . If yes, give details: 

(Answers to #5 and #6 required only in criminal cases) 
5. How much cash did you have at the time of your arrest? 
Unknown . The money removed from defendant 
is claimed by the prosecuting attorney as property of the 
prosecuting witness. 

. Are you now free on bond? No. If not, do you intend 

to apply for bond? _ No_. 
I understand that a false statement or answer to any question in 
this affidavit will subject me to penalties for perjury. 
/s/ David L. Brooks 
[ Jurat dated October 13, 1960] 


Let the applicant proceed 
without prepayment of costs 
and with appointed counsel. 


/s/ LUTHER W YOUNGDAHL 
District Judge 
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| Filed January 5, 1961] 
UNITED STATES COURT OF APPEALS 


For The District Of Columbia Circuit 
DAVID L. BROOKS, 
Appellant, 


v. File No. 16055 


) 

) 

) 

UNITED STATES OF AMERICA, 
Appellee, ) 


APPELLANT'S DESIGNATION OF JOINT APPENDIX 

Appellant by his counsel hereby designates for inclusion in the 
Joint Appendix on Appeal the following portion of the record and pro- 
ceedings: 

1. Indictment 

2. Arraignment and Plea 

3. Statement of Docket Entries 

4. Cover Page of District Court Clerk's File, Criminal No. 495-60 
showing Court Clerk's Memorandum entries. 

5. Judgment 

6. Affidavit in Support of Application to Proceed without Pre- 
payment of Costs. 

7. Portions of stenographic transcript of trial marked in red for 
inclusion. 

8. Order of United States Court of Appeals for District Circuit 
before Wilbur K. Miller, Chief Judge in Chambers, dated September 15, 
1960, allowing Appellant to proceed on Appeal without Pre-payment of 
costs and appointment of Counsel to represent Appellant. 

9. This Designation. 


/s/ A. HARRY BECKER, 
Attorney for Appellant, 
(Appointed by the Court) 
1001 Pennsylvania Building 
Washington 4, D. C. 


January 5, 1961 


[ Certificate of Service] 
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DISTRICT OF COLUMBIA 


OLIVER GASCH, 

| United States Attorney. 
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DONALD 8. SMITH, 

Assistant |United States Attorneys. 
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District of Columbia Circuit 
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No. 16055 
QUESTIONS PRESENTED 


Where the record discloses that appellant was arrested on 
May 29, 1960; that he was arraigned on June 17, 1960, follow- 
ing the appointment of counsel; that the trial was continued 
twice at the request of the prosecutor and once because the 
District Court was engaged in trial; that appellant never ob- 
jected to the continuances and in fact consented to the last con- 
tinuance; that there was no resulting prejudice; and where the 
trial was held approximately 82 days after arraignment; in 
the opinion of appellee, the following questions are presented: 

1. Whether appellant’s right to a speedy trial was violated? 

2. Whether appellant’s inability to post bond following his 
arrest deprived him of compulsory process to obtain witnesses 
for his defense where he made no effort to subpoena any wit- 
nesses? 

3. Whether it was error for the District Court to permit the 
introduction of certain evidence where no objection was made 
to the introduction and where the evidence was material and 
relevant to prove the crimes charged in the indictment? 


(1) 
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Counterstatement of the case 
Constitutional provision, statutes and rules involved. 
Summary of argument 
Argument: 
I. Appellant was not denied a speedy trial 
II. Appellant’s inability to post bond following his arrest did not 
deprive him of compulsory process to oblain witnesses for his 


defense. 

III. It was not error for the District Court to permit the introduction 
of certain evidence recovered following appellant’s arrest where 
no objection was made and where the evidence was relevant and 
material to prove the crimes chargec in the indictment. 

Conelusion. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16055 


Davin L. Brooks, APPELLANT 
v. 


Unrrep STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On June 13, 1960, a two count indictment was filed in District 
Court charging appellant with violations of 22 D.C.C. §§ 1801 
and 2202. On June 14, 1960, appellant made application to 
proceed without prepayment of costs. This application was 
granted, counsel was appointed and on June 17, 1960, a plea 
of not guilty was entered. A trial by jury commenced on 
September 7, 1960, and on the following day appellant was 
found guilty as charged. By judgment filed October 13, 1960, 
appellant was sentenced to imprisonment for one (1) year to 
four (4) years on count 1; one (1) year on count 2, the sen- 
tences torun concurrently. This appeal followed. 


The trial 


Shulman’s Wines and Liquor Store, Inc., is located at 300 M 
Street, S.W. (J.A. 5, Tr. 9). The store has a burglar alarm 
system which is part of the American District Telegraph Com- 
pany (J.A. 6, 9). On May 28, 1960, the store was closed for 
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business at 12 P.M. by Mr. Leo Felder, the manager (J.A. 5). 
Mr. Felder left the premises at approximately 1:25 AM. (J.A. 
6). Prior to leaving, Mr. Felder signaled the Telegraph Com- 
pany that he was leaving (J.A.6,9). At this time, there was 
$69 in the cash register (J.A. 6). This was denominated in 
“two twenties, a five, three ones, & silver dollar and a roll of 
change” (J.A.7). The change amounted to approximately $21 
and “some cents” (J.A. 7). 

At 3:23 A.M., the Telegraph Company received an alarm 
from the liquor store (J.A. 9). Mr. John Witt, a guard opera- 
tor for this company, immediately dispatched the Metropoli- 
tan Police to the scene (J-A. 9). Mr. Witt also went to the 
scene where he met Officers Carney and Sanborn who had 
arrived in ascout car (J.A. 10). 

Officer Carney circled the building looking for signs of an 
entry (J.A. 14). None were found. Mr. Witt unlocked the 
door and they entered the store (J.A. 14). They found noth- 
ing in the store proper but heard a noise in the shed at the rear 
(J.A. 14). The officers looked up and saw @ man “climbing 
out through a hole in the roof” (J.A. 10, 14, 20). They were 
able to see only the lower half of his body, but Carney observed 
that he was wearing “low cut sneakers” (J.A. 14). Carney 
and Witt ran to the rear of a nearby vacant building where 
a noise was heard from inside (J.A. 15). 

Appellant was found on the second floor “hiding under a 
couch” (J.A.15). After placing him under arrest, Officer Car- 
ney observed that he was wearing low cut sneakers (J.A. 15). 

Appellant was then brought to the front of the vacant build- 
ing where Officer Sanborn noticed that his pockets were 
“bulging” (J.A. 20). When Sanborn patted him down, he 
heard “change in his pockets rattling” (J.-A. 20). Officer Car- 
ney recovered twenty-one dollars and forty cents in change from 
appellant (J.A. 15). Appellant stated that he had taken this 
money from the cash register in the liquor store (J.A. 20). 

Mr. Witt went to the roof of the liquor store where he re- 
covered a pickax (J.A. 11). He also noticed an “ordinary cot- 
ton glove” on the roof (J.-A. 11). Appellant was wearing & 
cotton glove on one hand when arrested (J-A. 11,16). Officer 
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Carney found some candles and a second pickax in the rear of 
the liquor store (J.A. 16, 21). 

Appellant was transported to the 4th Precinct where he ar- 
rived at 3:45 A.M. (J.A. 17). Immediately after arriving, 
appellant stated that he “robbed the place” (J.-A. 17). He 
had no previous intention of doing this but did so because “he 
needed money.” He stole the pickax, which he used to tear 
up the tin in the roof, from a nearby “construction job” (J.A. 
17). The second pickax was later stolen in order to hold the 
tin “from getting in his way.” He used the candles to light 
his way inside the liquor store. 

While at the Precinct, appellant was again searched (J.A. 
21). Inside one of appellant’s sneakers, Officer Shore discov- 
ered $48 (J.A. 22). 

Phe pickaxes, the candles, the glove and the money were 
then offered in evidence (J.A. 22). Appellant made no ob- 
jection to their introduction. The Government rested its case. 

Appellant made a motion for judgment of acquittal on the 
ground that he had not been identified as the person who com- 
mitted the crime (J.A. 23). This motion was denied. 

Appellant testified that he was asleep in a building at Third 
and M Streets when a police officer kicked a desk “on top of 
him” (J.A. 28, Tr. 59). He denied that he had been in the 
liquor store, that he had taken the pickaxes or that he was 
wearing a glove when arrested (J.A. 23). He also denied that 
he made any statement in regard to the entry into the liquor 
store (J.A. 23). But he did admit that the police searched 
him and recovered some money (J.A. 24). On cross-exami- 
nation, appellant admitted that he was not employed and had 
no residence (J.A. 26, Tr. 69). | He claimed that he had ap- 
proximately $132 on his person which he won gambling (J.A. 
28). He admitted prior convictions for petit larceny and as- 
sault (J.A. 29). 

In rebuttal, Officer Carney testified that appellant gave his 
name as George Thomas following his arrest (J.A. 30). Ap- 
pellant also told this witness that he had won $20 while gam- 
bling (J.A. 31). 

Both sides rested (Tr. 82). Argument was had, and the 
court instructed the jury (J.A. 31). Appellant made’ no ob- 
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jections to the charge as given (J.A. 37). The jury returned 
averdict of guilty (Tr. 110). 


CONSTITUTIONAL PROVISION, STATUTES AND RULES 
INVOLVED 


United States Constitution, Amendment VI, provides: 


In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed of the 
nature and cause of the accusation; to be confronted 
with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have 
the Assistance of Counsel for his defense. 


Title 22, District of Columbia Code, Section 1801, provides: 


Whoever shall, either in the night or in the daytime, 
break and enter, or enter without breaking, any dwell- 
ing, bank, store, warehouse, shop, stable, or other build- 
ing, or any apartment or room, whether at the time oc- 
cupied or not, or any steamboat, canal boat, vessel, or 
other watercraft, or railroad car, or any yard where any 
lumber, coal, or other goods or chattels are deposited 
and kept for the purpose of trade, with intent to break 
and carry away any part thereof or any fixture or other 
thing attached to or connected with the same, or to com- 
mit any criminal offense, shall be imprisoned for not 
more than fifteen years. 


Title 22, District of Columbia Code, Section 2202, provides: 


Whoever shall feloniously take and carry away aby 
property of value of less than $100, including things 
savoring of the realty, shall be fined not more than $200 
or be imprisoned for not more than one year, or 
both. And in all convictions for larcency, either grand 
or petit, the trial justice may, in his sound discretion, 
order restitution to be made of the value of the money 
or property shown to have been stolen by the defendant 
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and made way with or otherwise disposed of and not 
recovered. 


Rule 5, Federal Rules of Criminal Procedure, provides: 


(a) Appearance before the Commission.—An officer 
making an arrest under a warrant issued upon a com- 
plaint or any person making an arrest without a war- 
rant shall take the arrested person without unnecessary 
delay before the nearest available commissioner or be- 
fore any other nearby officer empowered to commit per- 
sons charged with offenses against the laws of the United 
States. When a person arrested without a warrant is 
brought before a commissioner or other officer, a com- 
plaint shall be filed forthwith. 

(b) Statement by the Commissioner.—The commis- 
sioner shall inform the defendant of the complaint 
against him, of his right to retain counsel and of his 
right to have a preliminary examination. He shall also 
inform the defendant that he is not required to make 
a statement and that any statement made by him may 
be used against him. The commissioner shall allow 
the defendant reasonable time and opportunity to con- 
sult counsel and shall admit the defendant to bail as 
provided in these rules. 


Rule 17(b), Federal Rules of Criminal Procedure, provides: 


Indigent Defendants.—The court or a judge thereof 
may order at any time that a subpoena be issued upon 
motion or request of an indigent defendant. The mo- 
tion or request shall be supported by affidavit in which 
the defendant shall state the name and address of each 
witness and the testimony which he is expected by the 
defendant to give if subpoenaed, and shall show that 
the evidence of the witness is material to the defense, 
that the defendant cannot safely go to trial without the 
witness and that the defendant does not have sufficient 
means and is actually unable to pay the fees of the wit- 
ness. If the court or judge orders the subpoena to be 
issued the costs incurred by the process and the fees of 
the witness so subpoenaed shall be paid in the same 

589517—61——-2 
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manner in which similar costs and fees are paid in case 
of any witness subpoenaed in behalf of the government. 


Rule 48(b), Federal Rules of Criminal Procedure, provides: 


By Court.—lé there is unnecessary delay in present- 
ing the charge to a grand jury or in filing an informa- 
tion against a defendant who has been held to answer 
to the district court, or if there is unnecessary delay in 
bringing a defendant to trial, the court may dismiss 
the indictment, information or complaint. 


SUMMARY OF ARGUMENT 
I 


Appellant’s contention that he was denied a speedy trial 
is without merit. The record discloses that he was arrested 
on May 29, 1960, and arraigned on June 17, 1960, following 
the appointment of counsel. Trial was set for July 5, 1960, 
but was continued to August 9, 1960, at the request of the 
prosecutor for the reason that certain witnesses were not avail- 
able. On August 9, 1960, the District Court was unable to 
reach the case because it was engaged in another trial. The 
case was then continued to August 29, 1960. On August 17, 
1960, the prosecutor moved to continue the trial to September 
7, 1960, informing the court that certain witnesses would not 
be available on August 29, 1960. Appellant consented to this 
continuance. Accordingly, the trial was set for September 7, 
1960, and was held on that date. 

The right toa speedy trial means a trial “free from vexatious, 
capricious, and oppressive delays manufactured by the min- 
isters of justice.” But that is not this case. Here, the prose- 
cutor requested two continuances because of the absence of 
certain witnesses. The continuances did not result in long 
substantial delays and appellant makes no contention of re- 
sulting prejudice. Nor did he object to any of the contin- 
uances. It is clear that appellant was not denied a speedy 
trial. 

In addition, the right to a speedy trial is a personal right 
which may be waived if an accused fails to claim the right 
timely. Here, there is much appellant might have done if he 
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was being denied his right to a speedy trial. He did nothing. 
Instead, he consented to the last continuance. By this affirma- 
tive act, he waived his right to a speedy trial at least to Sep- 
tember 7, 1960, the date of the trial. 


I 


Appellant argues that his inability to post bond deprived 
him of the right to seek out certain witnesses. In District 
Court, he was permitted to proceed without prepayment of 
costs and, thus, had available to him at all times a process 
whereby he could compel the attendance of any witness neces- 
sary to his defense. His contention that he was unable to 
designate the witnesses because he was incarcerated is with- 
out merit. He was represented by counsel. In addition, he 
had a family and friends in this area. Thus, there were many 
persons to aid him in locating the witnesses. But appellant 
chose to do nothing. He never attempted to subpoena them. 
It was his responsibility to produce them in court and having 
made no effort to secure their attendance, he cannot now be 
heard to argue that he was unable to designate them. 


Tir | 


During the course of the trial, the prosecutor offered certain 
items in evidence. They were received without objection by 
appellant. Having failed to object at trial, appellant cannot 
now be heard to argue that the District Court erred in per- 
mitting their introduction. In any event, there was no error 
in this ruling since the evidence was clearly relevant to the 
issues in this case. 


ARGUMENT 
I. Appellant was not denied a speedy trial 


Appellant argues that his right “to a speedy trial was 
deprived by two separate continuances requested by the prose- 
cution, neither of which continuances were required because 
there were insurmountable obstacles to an early trial” (Br. 12). 
He concludes that “the delay between arraignment and trial 
was unconscionable and deprived the appellant of his con- 
stitutional right to a speedy trial.” 
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The record discloses that appellant was arrested on May 29, 
1960. He was taken before a Municipal Court judge sitting 
as @ committing magistrate on May 30, 1960. At this time, 
he was advised of his rights under Rule 5(b). He waived pre- 
liminary examination and was held for the action of the Grand 
Jury? On June 13, 1960, an indictment was filed in District 
Court charging appellant with violations of 22 D.C.C. §§ 1801 
and 2202. On June 14, 1960, appellant made application to 
proceed without prepayment of costs. Counsel was appointed 
and on June 17, 1960, appellant entered a plea of not guilty. 
Trial was set for July 5, 1960, but was continued to August 9, 
1960, at the request of appellee? On August 9, 1960, the trial 
was again continued for the reason that no court was available 
to hear the case The date then set was August 29, 1960, but 
on August 17, 1960, appellee moved for a continuance to Sep- 
tember 7, 1960. Appellant consented and the case was ordered 
set for this date.‘ Trial commenced on September 7, 1960, 
which resulted in appellant’s conviction. 

The sixth amendment provides, among other things, that an 
“secused shall enjoy the right to a speedy * * * trial.” But 
that right is not without some qualification. As the Supreme 
Court stated in Beavers v. Haubert: ° 


The right of a speedy trial is necessarily relative. It is 
consistent with delays and depends upon circumstances. 
It secures rights toa defendant. It does not preclude the 
rights of public justice. 


This Court recently had occasion to examine this question in 
regard to the methods employed by the District Court to 
guarantee this right. King v. United States, 105 U.S. App. 
D.C. 198, 265 F. 2d 567 (1959), cert. denied, 359 U.S. 998. Im- 
plicit in the holding in King was a general approval of the 


2 See Complaint No. U.S. 3609-60. 

2 The District Court jacket contains the following notation: “Cont'd. to 
$/9/60—D.A. in trial and Officer on leave ’till 8/8/60.” 

*The District Court jacket contains the following notation: “Cont'd. 
8/29/60. Court engaged in trial.” 

“The District Court jacket contains the following notation: “Cont'd. to 
9/7/60 on mo. of Gov't. and consent (witness on vacation).” 

*198 U.S. 77, at 78 (1905). 
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manner in which the District Court operates its criminal 
calendar. 

In the instant case, two continuances were at the request of 
the prosecutor on the grounds that certain witnesses were not 
available on the particular date. Appellant contends that this, 
without more, denied him a “speedy trial” (Br. 12). Such is 
not the law, and appellant cites no controlling authority in sup- 
port of his position.° 

The right to a speedy trial guaranteed by the sixth amend- 
ment means a trial “free from vexatious, capricious, and op- 
pressive delays manufactured by the ministers of justice.” * 
But that is not this case. Here, the prosecutor made a request 
for a continuance because certain witnesses were unavailable. 
This was not a “manufactured delay” and appellant makes no 
such contention. Nor did the continuances result in long sub- 
stantial delays. Cf. Taylor v. United States, 99 U.S. App. D.C. 
183, at 185, 238 F. 2d 259, at 261 (1956). United States v. 
Provoo, 17 F.R.D. 183 (D.C.D. Md. 1955), affirmed, 350 U.S. 
857. United States v. McWilliams, 82 U.S. App. D.C. 259, 
163 F. 2d 695 (1947). The record in the instant case does not 
support appellant’s contention that he was denied a speedy 
trial. And this is particularly true where, as here, the resulting 
_ delay was for a short period of time, appellant never objected 

to the continuances and he “does not allege any prejudice by 
reason of the delay.” King v. United States, 105 U.S. App. 
D.C. at 194, 265 F. 2d at 568. See also United States v. Gunther, 
104 US. App. D.C. 16, 259 F. 2d 173 (1958). Cf. Stevenson v. 
United States, 107 U.S. App. D.C. 398, 278 F. 2d 278 (1960). 

But there is a more commanding reason why appellant’s 
contention that he was denied a ‘speedy trial must fail. It has 
long been settled in the federal courts that the right to a speedy 
trial is a personal right which may be waived if the accused 
fails to claim this right timely. Pietch v. United States, 110 

* Appellant relies on the dissenting opinions in King v. United States, 
supra; and Willis v. United States, 106 U.S. App. D.C. 211, 271 F. 2d 277 
1959). 
: M aoe Constitutional Law, $ 266 
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F. 2d 817, 819 (10th Cir. 1940), cert. denied, 310 US. 648. 
Chinn v. United States, 228 F. 2d 151, 153 (4th Cir. 1955). 
Shepherd v. United States, 163 F. 2d 974, 976 (8th Cir. 1947). 
Collins v. United States, 157 F. 2d 409 (9th Cir. 1946). And 
see Taylor v. United States, supra. There is much appellant 
might have done if he was being denied his right to a speedy 
trial in District Court. He could have objected to the contin- 
uances. He could have moved for trial any time after arraign- 
ment. James v. United States, 104 U.S. App. D.C. 263, 261 
F. 2d 381 (1958), cert. denied, 359 U.S. 930. And see King 
v. United States, 105 U.S. App. D.C. at 196, 265 F. 2d at 600. 
He also could have moved to dismiss the indictment. Rule 
48(b), F.R. Cr. P. He chose not to do any of these things. 
Instead when the request for the last continuance was made, 
appellant consented.* By this affirmative act, appellant 
waived his right to a speedy trial.” He cannot now be heard to 
argue for the first time in this Court that he was denied this 
right. 


Il. Appellant’s inability to post bond following his arrest did 
not deprive him of compulsory process to obtain witnesses 


for his defense 


Appellant next argues that his incarceration from arrest to 
trial deprived him of “an opportunity to obtain compulsory ° 
process for obtaining witnesses in his behalf” (Br. 13). But 
he does not argue that he was denied compulsory process as 
such, indeed, he concedes this was available to him (Br. 14). 
Instead, he contends that since he was “unable to raise bail 
or obtain bond” he had “no opportunity to seek out witnesses” 
who were known to him only by “their first names or nick- 
names” (Br. 13-14). 

When appellant was presented in Municipal Court pursuant 
to Rule 5(a), the presiding judge set bond in the amount of 


* It should be noted that when the prosecutor found that he would be un- 
able to go to trial on August 29, 1960, he brought this matter to the atten- 
tion of the court and appellant some two weeks prior to that date. 

* Appellee is not to be understood to say that appellant’s consent waived 
his right to a speedy trial forever. But we do submit that the consent did 
waive the right at least to September 7, 1960, the date of trial. 
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$1,000. In District Court, appellant was permitted to pro- 
ceed without prepayment of costs after making application. 
Available, then, to appellant was a process whereby he could 
compel the attendance of any witness necessary to his de- 
fense. Rule 17(b), FR. Cr. P. 

The witnesses, appellant now contends he was deprived of 
calling, were certain men with whom he gambled on the after- 
noon preceding his arrest. But appellant never made any 
effort to subpoena these witnesses either before or during trial. 
Now, in retrospect and surrounded by disaster, he makes the 
belated claim that he was “with no opportunity to seek out the 
witnesses” (Br. 14). The contention is specious. 

It is well settled that “it is for the defendant to make his 
own defense.” Deaver v. United States, 81 US. App. D.C. 
148, 155 F. 2d 740 (1946), cert. denied, 329 U.S. 766. In this 
regard, appellant was required to “plead and prove his own 
case and is responsible for the production in court of witnesses 
necessary to do so.” Thomas v. United States, 81 U.S. App. 
DC. 314, 158 F. 2d 97 (1946), cert. denied, 331 U.S. 822. 

Appellant was no stranger to the criminal courts. He had 
previously been convicted of offenses in this jurisdiction and 
in Maryland. It may be assumed that he knew the importance 
of securing the presence of any witnesses who could help his 
cause. 

In addition, he was represented by counsel. Appellant’s 
family resides in the area, and he has friends here (J.A. 24, 30). 
Thus, there were many persons to aid him in locating the elu- 
sive Manny, Ruddy, Chucky and DuPont (J.A. 27). But 
appellant chose to sit idly by and do nothing. He cannot now 
be heard to argue that he was unable to “seek out the witnesses 
in his behalf.” ?* 

* Complaint, No. U.S. 3609-60. No motion was ever made to reduce this 
bond. 

* Appellant first advanced this contention in his petition to proceed on 
appeal without prepayment of costs. This was filed after his conviction. 

*It is not amiss to note that the testimony which these persons could 
give would merely be in effect that they gambled with appellant some 
nine hours before he was arrested (J.A. 27). They also allegediy knew 
he won some money (J.A. 28). This is hardly the type of evidence which 
would have caused an acquittal in the face of the overwhelming evidence 
of guilt introduced by the prosecution. In any event, if appellant should 


Ii 
It was not error for the District Court to permit introduction 
of certain evidence recovered following appellant’s arrest 
where no objection was made and where the evidence was 
relevant and material to prove the crimes charged in the 
indictment. 


Finally, appellant argues that the introduction into evidence 
of certain exhibits “improperly prejudiced the jury against ap- 
pellant” (Br. 16). These exhibits were a sum of money seized 
from appellant following his arrest, two pickaxes, a glove and 
several candles (J.A. 11, 12, 15-17, 22).* But when the prose- 
cutor offered these exhibits in evidence, appellant made no 
objection (J.A. 22). Having failed to object at trial, appel- 
lant is precluded from raising this point for the first time in this 
Coust. Cf. Segurola v. United States, 275 US. 106 (1927).* 

Assuming the question of the admissibility of these exhibits 
is properly before this Court, there was no error in their in- 
troduction into evidence. Appellant’s argument is that “the 
Government did not make out a connection between appellant 
and the exhibits found” (Br. 16). 

Initially, the prosecution had to prove that the crimes charged 
in the indictment had in fact been committed. Having accom- 
plished this, it was then necessary to prove appellant was the 
perpetrator. The question is then presented whether this evi- 
dence was relevant and probative for these purposes. 

The purpose of evidence is to prove or disprove some issue 
in the cause on trial. If proffered evidence does not tend to 
do either of these things, it has no place in the trial and is 
either immaterial or collateral to the inquiry. Herzog v. 
United States, 226 F. 2d 561, 565 (9th Cir. 1955), cert. denied, 


produce the witnesses, the proper procedure would be to file a motion for 
a new trial. See Thompson v. United States, 88 U.S. App. D.C. 235, 188 F. 
2d 652 (1951). 
* "The pickaxes and candles were recovered at the scene of the crime. 
Appellant was wearing the glove when arrested. 
% The following colloquy took place: 
The Prosecutor. “Now, at this time, if Your Honor please, I would 
like to offer Government's Exhibits 1, 2, 3, 4, 4-A and 4B into evidence.” 
The Court. “Any objection?” 
APPELLANT’s CounskEL. “No, Your Honor.” 
The Court. “Received in evidence.” 
* Segurola dealt with the failure to object to the introduction of Mlegally 
seized evidence. The principle is the same. 
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352 U.S. 844. In acriminal prosecution, any type of evidence 
should be admitted that may fairly be thought to have substan- 
tial probative value and is neither excluded by a settled rule 
nor particularly likely to be false, misleading or unduly preju- 
dicial. Griffin v. United States, 87 U.S. App. D.C. 172, 183 F. 
2d 990 (1950). And a fundamental test of relevancy is whether 
the conclusion sought to be established is a probable inference 
from the offered fact. Guthrie v. United States, 92 U.S. App. 
D.C. 361, 207 F. 2d 19 (1953).** When tested by this criteria, 
it is clear that the evidence was probative and relevant to prove 
the crimes charged in the indictment.'** Cf. Morton v. 
United States, 87 U.S. App. D.C. 135, 183 F. 2d 844 (1950). 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 
Otrver GascH, 
United States Attorney. 


Cari W. BeLcHER, 
Downatp S. SMITH, 
Assistant United States Attorneys. 


“ A trial judge possesses wide latitude in the determination of the rele- 
varcy or materiality of evidence and his ruling cannot be reversed in the 
absence of an abuse of discretion. Wilson v. United States, 250 F. 2d 312, 
325 (9th Cir. 1957). 

* Appellant’s argument that the prosecution “did not make out a con- 
nection between appellant and the exhibits” ignores the record. Following 
his arrest, appellant admitted taking the money found on his person from 
the cash register (J.A. 20). At the precinct, he stated that he “robbed the 
place” and that he used the pickaxes to “tear up the tin” in the roof. The 
candles were used to “light his way inside the building” (J.A. 17). His 
own statements connect appellant with the exhibits, 

* Tt ig submitted that these exhibits were also admissible on the further 
ground that they established the trustworthiness of his confession. Opper 
v. United States, 348 U.S. 84, 98 (1954). 
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